DEPARTMENT OF THE NAVY

- NAVAL SEA SYSTEMS COMMAND
2531 JEFFERSON DAVIS HWY
ARLINGTON VA 22242-5160 IN REPLY REFER 10

4330
Ser: 00L21/081
10 Jul 97

MEMORANDUM FOR THE DEPUTY COMMANDER FOR CONTRACTS
ASSISTANT DEPUTY COMMANDER FOR CONTRACTS

Subj: DELEGATION OF AUTHORITY TO ENTER INTO PROTOTYPE
PROJECTS

Ref: (a) ASN(RDA) memo of 21 Feb 1997, same subject

1. As authorized by reference (a), you are hereby delegated
the authority to enter into protoype projects under Section
845 of the National Defense Authorization Act for Fiscal
Year 1994, as amended by Section 804 of the National Defense
Authorization Act for Fiscal Year 1997. Unless extended,
this authority expires 30 September 1999.

2. This authority may not be redelegated.

J%%TMM/

G. R. STERNER
Commander
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- THE ASSISTANT SECAETARY OF THE NAVY
(Ressarch, Devecoment ana Aoquieiion)

NIBORANDUX POR CHIZF OF NAVAL RESEARCH .
COMMANDER ., MAVAL AIR SYSTEMS COMMAND
OOMANDER, NAVAL SHA SYSTEME CONMAND
CROOMDER, SPACE ANT NAVAL WARPARE SYSTZMS

COIAND
COMIANDER. MARINE CORPS SYSTENS COMMAND

Subj: DELEGATICR OF AUTHORITY TO ENTER INTOD PROTOTYPE
PROJTECTS

Encl: (1) DSD(ALT) memo ¢Z 14 Dec 1996, *Autkority to Carxy
Qut Certain Pracoctype Projects’ } ,

You sre harsby delegated authority to eater inta pretatype
projects under Section 846 of tha Natiooal Ssfense Autnorization
Aot for Fiscal Year 1994, &5 amanded by Section 804 of the
Nucional Defense Authoriration Aat for pisonl Year 1997. Unless
extended, this suthority expires 30 Sep 1399. Thia authority is
intended to facilitate i1nnovaticn, and I encoursge you to take
full advantage of its tlexibility.

Enclosurs (1) sets faxth DOD poLigy an the use af this
authority, imcluding rsporting and notificaticn requicremsnts.
gubmit infcrmation neadad TO DreEPAre® DEpRITmMent of thes Navy

orts toO the Chief of Naval Rassarch. gubnit the notificatien
prior to use as a precursor to a major defense acguisition
progran via ASN(RDA) (ABM) .

This authoraty is redelegable anly to the Vice Commandar.
fxecutive Diractor, Head of Contracts, or to equivalant
positions. .
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THE UNDER SECRETARY OF DEFENSE

W0 CEFENSE PENTAGON
WABHINGTON, D.C. 20801:8010

DEC § 4 ¢

YEMORANIDUM FOR SECREVARIES OF THE MILITARY DEFARTIORITS
DIRECTOAS COF DEFENSE AGIRCIES

SURTECT: .0 U.8.C. 2372, Section 845, Authoricy to Carxy Cut
. Cerain Prototype Projacts

gecticr 845 of the National Delexnse Authorizarion Act for
Fiscal Year 1994, Public Law 103-160, authorizes the Director of
SARFA to enter into transactions {other than contracta) under 10
.8.C. 2371, for cercain prototype prejaces. The autharity undar
egetior 84% was to terwinate Novezbér 30, 1996. Bection 804 of
rhe National Defense hutnorizatioan Act for Fiscal Yeaxr 19387,
publie Lav 108-201, extends che authoricy of sectiom 845 through
Septerbsr 30, 1999, arc makes i+ available to the Secretaries of
<he Military Departesn=s and any other affizial designated by he
secrectary of Defanse. The Secretary of Defanse delegatad his
authority and agsignad his rasponsinilities, under the amendments
nads to section Bd48 by section 806, to me. I designata the
Dirsctors of the Defense Agencies as naving ths authoricy to use
secoicn 848 as authorized by subsectica 304 (a).

secticn 845 autnor:zes use of inszrumencs that are
altarnatives CO contrac:ts for the covered prototype projects -
Section 845 reguires. tc the maximum extent practicable, use of
conpetitive procedurss when anter-ng ineo “other transactions.”
To che axten- that a particular statute or regulazicn L8 llmites
ip i=g applicability =z the use of a eentracs, it would gerarally
not apply to an “other zransactien.’ Attachment 1 is a list of
statuetes that apply T¢ procurament contzacts, but that are not
necessarily spplicabis to “strner erangactions.” The list is
provided for guidance only, and is not intanded to be definitive.
To the sxtent that a particular requirwmenc is a funding or
arogram raguirament 9r is not tied teo the type of instrumeat
2ped, it would generally apply to an warhar transaction.” Each
scatute must e looked =zt =0 assuce it does or does not apply to
a particular funding aXrangement using ag *other transectiom.”
Use of section 845 auithozity does not elimirace the applicability
sf all laws and regulacticns. Thus, it is essential that counsel
be consalted when an “othar Transaccion’ will ba used.

Section §45 may Es used o earry out prototype projecte that
- dre directly relevant =¢ WOipONs Or WEADOR Systans proposed to be
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acquired or Geveloped by tha Dapartment. Whan a protoTypé
project, undar the authorizy of section 845, is used as a
precusac: to a major defexse aeerzisition prograr, I expect to be
agvised of the ctransition scrategy £nr follow-on conTracta at
Least 310 days pricr to award uf the ~other transaction” that
igitiates the prototype preject. The cransicicn sTIAtaQY mMIsSC
alsp address how the DoDdD 5000.1 and DoD $0Q0.2R requirements
will be spplied to the acquisition program.

1 believe it is esgencial that secticn 845 instrunents
ireorporete gocd businass sense and appropciate safsguasds to
protsct the goverrnment’s intorast. Mig includes assurances that
the cost to the government 18 rEASCradie. thae schedule and other
requiremants are enforceab.e. and the payment arrangemsnts
promore on-time performance.

Annuval congTressicnal seporting reguirenensa are astabliared
in 10 U.S.C. 3273 (]}, as we sed by sectlon 267 of Public Law
104-201. These requirements aisc apply to prototype prolects
under section 845. IFach milltary department and defense agency
using section B4S author:ty shall sutmif a repoxt to
OJED (ALT) /ODP ammually, by Heverzer 15, that izcludec :11
information Tequired by 1T U.S.C. 2371 (k}, snd that summarizes
section 648 lessons learned for each prototype project. The
format and copcent fer this subrission are at Attachment 2. In
additicn, users of iection 245 ray submit leBScns leaInad at any
rime for inclusion in the Delvnass Acquimition Desakbook. TRe
Deskbook will alac be used to previde discreticnary guidance and

further infermation.

T ancourage you =2 5@ tha s1axibilicy provided by this
authority and to issie any further cuidance you 4esn necessary-
I£ you delegata authority Io uee section 845. I expect it will be
o officials whose level of sssponsibilicy, businsss acumen.
Judgment enable then to cperate in this re.atively unstructured
envizonment. =f we use Chisa authority wieely. = will rsquest
chac it be sxtmndsd 5z naie permaneat by the Cong-ass.

@M //M-

Attachmante PmiIG. Kamiasid
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i. Cospetiticn in Contameting AGE, Pub, L. Mo. 98-369 (i984), as
amended - Pramotes ths use of SORpetiiive procuressnc Freocadures
and prescTibas uniferm govermnans-wide policises ‘aad proasdures

contraet formation. awazrd, pablication, and cosc er
pricing data (truth in negotiaticns) . fee DD quversge genarally
at chaprer 137 3£ citle .{, Lnited Gtactes Cods, partisulaxly
sections 2301-2305.

2. concrac: Disputes Act. Pub. L. Ne. 35-563 (1987), 4% esnded,
41 U.S.C. 601 er ssg. - Provices for the resolution ¢f claixs and
dispates re.ating tc govermment ccatsacts.

3. Procurement Protest Syscem, Subtitle O o2 Cewpetition in
Cortract<ng Act. PUb. =. No. 98-36¢% (19B¢), 3] U.5.C, 3551 et
seg. - Frovides statutory basis for procurement protests by
interesced DAYTLEE 0 cte Cogrroller Genersd.

4. Public Law 8%-8(s. S0 U.8.C, 1431-1435, Extraordinarcy
contzacrual relief - Author:zes suck regediga Lo CORLYacsors as
saymalizetis= of :aformal comitments. Treadnents without
ccosidaratizz., ana sorrection of miscakes, unc permity
indaarificatior. for anususlly nazaroous risks.

S. 10 U.5.5. 3207. Ixpentiture of appropriations: linication -
Jexmits cexmination ¢f -ontraczs upocl 8 Ziading that the
ocntzwcter hasz offared :r given cratuities to cbrain a centract.

6. 10 T.8.C. 2306. Kiass of coptracte = Frohibits use oL COBI-
plus-a-percentagesof-Cost cystan of sentracting: raquires a
sovenant against sontingont Zgec paid €2 ebtain contracts: limics
fee amount cn virtually all 20st-type CSRLYACTLS.

*. 10 U.E.C. 2313. Ixamizatiea s2 records of centracter -
Frevidas agency and GAD accese T3 cost¥acisxs facilities to audi:
somtracter and guhesn=ractor reccrds ami gives the DCAL subroena
authozity-

. 10 T.8.C. 3353. Cozeraces: aeguisgizion. conatzustion, or
surnighing of test facilities and equipment (2o R&D eorntraoctorxrs).

9. 1D U.5.C. 235¢. fsaeracts: - indes=ification provisions -
Indornifisstion auther:ty agaiasc unasually haaardous risks Sox
RAD SoBRtracEae>S.

10. 10 U.8.C. 2391, Prohibizicn agaizst d2ing business watk
cextnin offerars - Dronibition with rsspect to solicitation
ofEsrs and cemewract awards to contzactors that have emgaged cr
are suspeered ko have engaged in ozimimal. fraudnlent, or

seriously impreper comduct.
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11, 10 U.2.C. 2403. Major wespon Syatemas: CONLFASIOor guaranteas.

42. 10 D_&.0. 2808. Prosibitiom on perscns canvicted of defense-

scRtract related falonisa and ralated oriminal peralty o= dafense
centracters - Ganarally. comvicced felons precluided from worlking

in » sansgerial eapacity oB Dol coatracts.

13, 10 U.§.C. 2405. Contractor EXpICYess: protaseion fzea
reprisal £oF digclasure of carzaln t4aformatian. ‘Aaistle blower
pToteotiva o contractar amployean.

1¢. 31 U.5.C. 13%2. Limitatica on o use of appropriavad IuRds
te influence certain Federal concras=ing and Zimmncia-
txansactions - PIohiles.v wse of funds te influsnoe cr SETANMDT TO
sniluence governmast 2f2icials oF meroecs of Tongress ix
comnecticn with the award I cContIncTs, granz=s. loans, eI
cooperative agreecants.

15, AntikickKbagk Act ¢ -p#s. 41 U.8.C, Bi=§0 - Prohilits
Kickitacks in connection watsl FOVAr=ZIwWat CORTIACEE/ provades eivil
end cmmminal penalties.

16. Procursusnt IategTily AUt ssctiocn 37 of the Office o2
®sdeval Procurmoent Pol:cy Act, €1 U.5.C. 433 - Leposes Sivid,

crimiral, and adpicistras:ve sanctions agsinss iodividusls who

inapprepriately discicis 3@ sbtein acuaTe sslection infczmation
sy contracter bid anc srogeaal {infecrmation.

17. service contract Act. &3 U.S.C. 351 et seq.., Naish Healsy
ac=, 41 2.S.C. 35-45: 7air Lebor Standards act, 39 V.E.%. 202-259
- Provide proregtions I0I CORIIATIOL oployees.

18. Drug-Free wcrkplace At s 1988. 41 U.S.C. 791-707 - Avplies
so contracts and grants.

19. 3uy Awerican Act, i1 T.S.C. - pga=d. Applies crly it part to
sgsher transactions.”’




